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essentially the substance of his right. It is reasonably clear in the
hypothetical case just given that the content of the tradesman's
substantive right varies according as it is tested by the law of X
or by English law. In the one case his right is to recover only
if he proves a certain fact, in the other he has an absolute right
of recovery unless that fact is disproved by his opponent. It is
impossible to describe the exact nature and extent of his right
without taking this circumstance into account. To establish
his cause of action, which is a matter of substantive law, he
must prove that at the time of the contract the husband was
insufficiently provided with the class of goods supplied.1
This view, that the burden of proof is regulated by the lex
causae, has the support of Uthwatt J. in In re Cohnf but the
contrary view was voiced by Langton J. in The Roberta*
Burden of     The question whether a rule distributing the burden of
proof in proof affects substance or procedure has frequently arisen in
contnbu- •*,,.,.,«	r   a	•	ir-i
tory negii- the United States of America upon a plea of contributory
negligence. The general rule as to tortious liability recognized
by the State courts is that the lex loci delicti determines whether
a right of action exists. It is that lex which constitutes the sub-
stantive law. But in some States the burden of proving contri-
butory negligence lies upon the defendant, in others it is for
the plaintiff to prove affirmatively that he was personally free
from negligence. It may, therefore, become necessary to decide
whether such a rule is procedural or not when an action is
brought in one State in respect of an injury caused in another.
The decisions are not in agreement, but there is respectable
authority for the view that the burden of proving contributory
negligence is determined by the law of the place where the
injury was committed, in other words that the question is one
of substantive law,4
Evidence a Every system, of law has its own principles for determining
*ke manner in which the truth of facts, acts and documents
shall be ascertained, and it is obvious that whether the question
1 The presumptions in the hypothetical case would seem to be what a dis-
tinguished writer has called 'compelling presumptions', 6r L,Q.R. 380. Wolff,
p. 235, points out that 'those Continental legisktors who have made two separate
codes, a civil code and a code of civil procedure, have placed all these rules in their
civil codes'.
* [1945] i Ch. 5,	3 (I937)? sg ll, ijbp. r;9.
4 See, for example, Fitzpatrick v, International Railway (1929), 252 N.Y.
127; Lorenzen, p. 371; dist. Sampson v. Channel! (1940), ho F- 754;
Cheetham, p. 541; see generally Hancock, Tons in the Conflict of Laws, pp, 159
et seqq.; Goodrich, pp. 238-9.

